. OFFICE OF THE ATTORNEY GhNERAL

GERALD C. MANN -
Attorney General

Honorable L, R, Thompson
County Auditor

Faylor County

Abilene, Texas

Dear Sir: Oocinton No, 02535

Re: Can the described
deliveries he made by
the truck without heving
it registered in Texas?

Ve heve received your recent request for the oplnion of this Department
upon the sbove steted gueation, For fsctusl background of your request,
we quote from your letter as followst

"A men living in Texsas end his brother 1living in Arizons are operating
under & trede neme in Arizona, and are delivering frult into Texas by
truck which is registered under an Arizona license,

"The guestion arises:

"Cen such deliveries be made by this truck without having it registered
in Texas?

"The Arizona concern is a partnership, wholesale dealers in fruit and
vezetables,

"The truck does not meke scheduled trips to Texas, but makes from one

te four trips per month delivering fruit and vegetebles to thelr distri-
buting warehouse in Texas, from which place it {3 redistributed by

Texas registered trucks to other polints.,"

The registrction and llcensing laws respecting motor vehicles are shown
by the various sections of Article 6675a, Vernon's Civil Statutes,
Sections 6, ba, 7 and 8 heve specific spplicetion to commercial motor
vehicles, trucke-tractors and trallers or seml-trailers, Examination of
these sections reveals no exception under which the owner or operstor
of a truck line 1s permitted to operate a truck, trusk~trsctor or
traller witnout first licensing same under theprovislons of the laws

of Texas relating thereto,

Article A6758=-2 provides, inpart:

"Every owner of a motor vehicle, traller or seml-traller used or to be
used upon the public highways of thls state, and e~ ch chauffeur, shall
apply each year to the Stete Highway Department through the county tax
collector of the county in which he resides for the reglstration of
each such vehicle o%wned or controlled by him, . . ."
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Section {L) of said Article 6675a-ihdafinea the term “owner" as follows:

*(L) 1'Owner! mesns any person who holds the legal title of a vehicle or
who has the legel right of possesalion tnereof, or the legal right of
eontrol of said vehicle,"

We are assuming that the partners in the 1nstent case hsve a community
of interest as common owners of the property enzazed in the business,

The first question wihich arises is whether or not the vehicle in question
is excepted from the general registration lews by Article 827b of the

Penel Code, which desls with non-resident owners of motor vehicles.

Under saild Article 827b temporary reglstrztion certificstes mesy be obtained
for out of state vehicles by non-resident owners,

A "non-resident" 1s defined in Section 1 of said Article B827b es follows:

"tNon-resident' meens every resident of a state or country other than
the Stete of Texas, whose sojourn in this :Stste, or wose occupation,

or place of sbode, or business in this State, 1f any, covers & total
perios of not more than one hunired arnd twenty-five days 1n the calendar
year, '

The courts of this State do not recognize & partnershnlp ss a legal entity.
The Commission of Appeals of Texas, in the ¢ mse of Martin vs., Hemphill,
237 3,¥. 550, spesking through Justice Fowell stated;

" . . « A partnership, at common law, 1s not & legal entity, but only a
contractual stetus,”

The Commission of Appeals of Texss held that the common law rule
applied in Texas in the case of Allison ve. Campbell, 1 S.W, (2d) 866,
The court stated as follows:

"e o« « A pertnersiip at comron law i1s not a legal entity but a contractusl
stetus, Martin vs, Hemphill (Tex. Com. App.) 237 S. W, 550, 20 A.L.R.
984; Marshell v, Bennett, 21 Xy. 328, 283 S. W. 115; Schumaker on
Partnerships (2d. Ed.) p. 2. Texas has no ststute regulsting generel
pertnersi:ips, in the absence of which the rules of common law govern the
courts in desling with the question of general partneraiips.”

TheFort dorth Court of Civil Appeals in the cese of Begga v. Brooker,
79 8.%, (24) 6,42, steted &s followss

"A partnersnlp has no legal entity. It exists only 28 ite individusl
membe '3 exist,"

The Federal District Court for the 7th Distriet of Ohio in the case of
E. I. Depont De Nemours Powder Co. v. Jones Bros,, 200 Fed. Rep. 638,
steted as Tollows:

"Residence cammot be predicated of a partnersanip.”
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The Supreme Court of Ohio in the case of Byers va., sSchlupe, 38 N, E.
117, atated as folliowst

"A partnerBbip is not, in our judgment, & legal ertity, having, as
such, & domicile or residence separate end distinet from thet of the
indivicuals who constitute {t,”

The shove holding of the Uhio courts is the law in this >tate, because
sald cases are prediocsted upon the idea that a partnership 1s not a
separete le-al entlty aside and distinct from the individusl partners,
Therefore, the residence of & partnerahlip must be considered the same
8s that of the individuals comprising the partnership, It follows
that the partnership in question, by virtue of one of its memters being
B resident of this ~tate, is a domeatie partnership and as such is e
resident of the Stzte of Texes. The fsot that one of the partners
resides in Arizone, and though the Arizona Laws may construe this
partnership a resident of that stete, the pertneranlp, nevertheless,
is a resident of Texes under the Motor Vehicle Registrstion Law,

Under the foregoing suthorlities, you are respectfully advised that
1t 1s the opiniocn of this Department that Article 827b of the Penel
Code would hsve no application to the vehicle in guestion and that
the vehicle should be registered in Texas under our general
reglistersed in Texas under our general registration laws,

Trusting that this satisfactorlly disposes of your inguiry, we remein
Yours very truly
ATTORNEY GzNBRAL OF TnXAS
s/ D. Burle Yaviss

By
: D, Burle Daviss
Asaistant

DBD:BIE/og

APPROVED JULY 29, 1940
Glenn R, Lewis

ATTORNEY GENERAL OF TEXAS
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